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Plaintiff, 

- against - 

Index No. 1 17 172/09 

Mot. Seq.: 004 

DECISION/ORDER 

16 10 SAINT NICHOLAS AVENUE L.P. and 
PERSEUS CAPITAL MANAGEMENT, LLC, 

Third-party Plaintiff, F I L E D  
-against- APR 16 2013 

JAVIER and DAVID RESTAURANT COW., NEW YORK 
COUNN CLERK‘S OFFICE 

Third-party Defendants. 

HON. EILEEN A. RAKOWER, J.S.C. 

This action arises out of an accident which allegedly occurred on October 23, 
2008, at the premises known as and located at 16 1 8 St. Nicholas, New York, NY.  On 
or about December 1,2009, Plaintiff commenced this action by filing a Summons and 
Verified Complaint including one cause of action against defendant, 16 10 Saint 
Nicholas Avenue L.P. (“Saint Nicholas”) and Perseus Capital Management LLC 
(“Perseus”) (collectively, “Defendants”) for negligence as a result of Plaintiffs fall 
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at the premises. Thereafter, Defendants commenced a third-party action against third- 
party defendant Javier and David Restaurant Corp. (“Javier”). 

By Notice of Motion dated January 18,20 13, Javier moves for order, pursuant 
to CPLR 32 12, granting Javier summary judgment dismissing the Third-party 
Complaint. The motion only seeks the dismissal of Defendants’ claim for contractual 
indemnification. Defendants had discontinued without prejudice all causes of action 
that seek contribution and common law indemnity on the basis that Plaintiff did not 
sustain a grave injury as defined by the Workers’ Compensation Law Section 11. 
Defendants oppose. Plaintiff takes a position only as to issue of whether Plaintiff 
must submit to a medical examination requested by Defendant when Defendant is in 
default. 

By decision and order of the Appellate Division, First Department, dated 
February 26,20 13, the Appellate Division reversed the lower Court and reinstated a 
default judgment as against Defendants. The Order stated that Defendants had failed 
to establish a reasonable excuse for their default or a meritorious defense. The Court 
stated that Defendants’ answer was verified by Defendants’ attorney who did not 
claim to have personal knowledge. Further, the Court stated, “Moreover, it does not 
avail defendants to argue that the duty to maintain the premises was assumed by their 
tenant under a written lease. A building owner’s statutory duty to maintain its 
premises in a reasonably safe condition remains nondelegable as between the owner 
and an injured party despite any contractual delegations of maintenance obligations 
by the owner to another party.” (citing Wagner v. Grinnell Hous. Dev. Fund Corp., 
260 A D .  2d 265,266 [Ist Dept 19991). 

On March 19,20 13, the parties appeared for a Compliance Conference and for 
oral argument of Javier’s summary judgment motion. The parties were directed to 
provide supplemental papers addressing the Appellate Division’s February 26,20 13 
decision and the implications of that decision. 

The proponent of a motion for summary judgment must make a prima facie 
showing of entitlement to judgment as a matter of law. That party must produce 
sufficient evidence in admissible form to eliminate any material issue of fact from the 
case. Where the proponent makes such a showing, the burden shifts to the party 
opposing the motion to demonstrate by admissible evidence that a factual issue 
remains requiring the trier of fact to determine the issue. The affirmation of counsel 
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alone is not sufficient to satisfy this requirement. ( Zuckerman v. City of New York, 
49 N.Y.2d 557 [ 19801). In addition, bald, conclusory allegations, even if believable, 
are not enough. (Ehrlich v. American Moninger Greenhouse Mfg. Corp. , 26 N.Y.2d 
255 [ 19701). ( Edison Stone Corp. v. 42nd Street Development Corp., 145 A.D.2d 
249,251-252 [lst Dept. 19891). 

“[DJefaulters are deemed to have admitted all factual allegations contained in 
the complaint and all reasonable inferences that flow from them” (Woodson v. 
Mendm Leasing Corp., 100 N.Y. 2d 62,7 1 [2003]). See also Taylor v. Brook Towers 
LLC, 73 A.D. 3d 535 [lst Dept 20103. 

It is well established that “[iln contractual indemnification, the one seeking 
indemnity need only establish that it was free from any negligence and was held liable 
solely by virtue of the statutory liability. Whether or not the proposed indemnitor was 
negligent is a non-issue and irrelevant” (De La Rosa v. Philip Morris Mgt. Corp., 3 03 
A.D.2d 190, 193,757 N.Y.S.2d 527 [lst Dept 20031) 

Here, Plaintiffs Complaint alleges that St. Nicholas maintained the subject 
premises, that Plaintiff tripped and/or slipped and fell at the premises sustaining 
injuries, and that Plaintiffs injuries were the result of negligence by St. Nicholas. 
Given Defendants’ default, all of the allegations, including the allegations of liability 
in Plaintiff‘s Complaint are deemed admitted by St. Nicholas. Accordingly, the 
indemnification agreement upon which St. Nicolas relies cannot form a basis for 
contractual indemnity. 

The 1989 lease indemnification agreement that St. Nicolas relies upon 
provides : 

Tenant agrees to save Owner harmless from, and indemnify Owner against, 
any and all injury, loss or damage and any and all claims for injury, loss or 
damage, caused by or to have resulted from, any act, omission or negligence 
of Tenant or anyone claiming under Tenant (including, without limitation) 
subtenants and employees and contractors of Tenant or its subtenants. 

Here, by its default, St. Nicholas has admitted all of the allegations in Plaintiffs 
Complaint, including that it was negligent, and cannot therefore seek indemnity from 
Javier. 
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